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Agenda

1. GAC to review current status and engage in discussions on the EPDP on
Specific Curative Rights Protections for IGOs in preparation for the Final
Report

2. GAC Topic Lead to update GAC membership on the status of the draft process

to manage changes to the GAC-IGO List of full IGO names to be reserved in
new gTLDs.
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EPDP on Curative Rights Protections for IGOs - Overview

e On 14 September 2021, the EPDP on Specific Curative Rights Protections for IGOs published its Initial Report
for Public Comment.

e This Initial Report largely focuses on Recommendation #5 of the IGO-INGO Access to Curative Rights PDP
which the GNSO Council elected not to approve, and referred to the RPM PDP Phase 2 work (now the EPDP
on Specific Curative Rights Protections for IGOs).

e Recommendation #5 from the IGO-INGO Access to Curative Rights PDP attempted to address a situation
where an IGO has prevailed in a Uniform Domain Name Dispute Resolution Policy (UDRP) or Uniform Rapid
Suspension (URS) proceeding, following which the losing registrant files suit in a court and the IGO asserts
immunity from the jurisdiction of that court.

e Recommendation #5 provided that, in such event, the original UDRP or URS panel decision would be “set
aside” such that the effect will be to put the parties to the dispute in their original situations, as if the UDRP
or URS proceeding in which the IGO had prevailed had never been commenced.

® During the GNSO Council’s deliberations over the Final Report from the IGO-INGO Access to Curative Rights
PDP, concerns were expressed as to whether Recommendation #5 was fit for purpose, noting also that:

o It would require a substantive modification to the UDRP and URS; and

o It would result in a potential reduction of the existing level of curative protections currently available to
IGOs.
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https://itp.cdn.icann.org/en/files/generic-names-supporting-organization-council-gnso-council/initial-report-epdp-specific-curative-rights-protections-igo-14-09-2021-en.pdf
https://www.icann.org/en/public-comment/proceeding/initial-report-epdp-specific-curative-rights-protections-igos-14-09-2021

EPDP on Curative Rights Protections for IGOs - Recommendations

Preliminary Recommendations:

The EPDP team reached initial agreement on the following points:

1.

Adding a definition of “IGO Complainant” to the current Rules applicable to the UDRP and
URS, to facilitate an IGO’s demonstration of rights to proceed against a registrant (in the
absence of a registered trademark);

Rejecting the original Recommendation #5 from the IGO-INGO Access to Curative Rights
Protections PDP;

Clarifying that an IGO Complainant would be exempt from the current requirement to state
that it will “submit, with respect to any challenges to a decision in the administrative
proceeding canceling or transferring the domain name, to the jurisdiction of the courts in at
least one specified Mutual Jurisdiction”

Including an option for arbitration (“appeal”) to review an initial panel decision issued under
the UDRP, following the initial UDRP or URS panel decision (this arbitration option reflects

IGO jurisdictional immunity while preserving a registrant’s ability to choose to go to court

prior to arbitration).

Including provision in the URS to accommodate the possibility of binding arbitration to

review a determination made under the URS. ICANN 73
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EPDP on Curative Rights Protections for IGOs

The EPDP Team has not agreed on:

e Whether the option to arbitrate will remain available to a registrant following the outcome of a court
proceeding initiated by the registrant where the court declines to hear the merits of the case; and

e What should be the applicable choice of law for any arbitration that the parties may agree to.

The GAC Submitted a Comment:

The GAC comment focused on those points on which the working group has been unable to reach consensus,
reiterating, where helpful, GAC Advice to the Board from previous Communiqués that the Work Track may not
have sufficiently considered. In particular, the GAC commented on the following 2 points:

e Appeals should be through arbitration only

e If registrants are permitted to appeal at court, they should not also be able to commence arbitration if
unsuccessful

e If arbitration is not the exclusive means of resolving appeals from a curative rights protection mechanism
(in this context, the UDRP and/or URS): arbitration should at least be the default option, with the
registrant permitted to opt out within a limited time period
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Proposed Mechanism to Update IGO List

® GAC Leadership reviewed the proposed draft mechanism/process to update the GAC IGO List for
Protection in gTLDs, prepared by GAC Support.

e Following leadership review, the draft mechanism was shared with the GAC IGO Small Group for
review and input.

e The draft process includes:

o  Criteria for Protection of IGOs in gTLDs (2013 Criteria);

o Steps for a requestor to to join/withdraw from the GAC IGO list;
o  Who to submit the request to (GAC Chair via gac leadership mailing list);
o Confirmation of awareness of repercussions if requesting withdrawal from IGO list;

o Notification from GAC Chair to ICANN org for updating systems used to implement the
Protections of IGO Names and Acronyms in gTLDs;

o Notification from GAC chair to Requestor once ICANN org confirms implementation of
request to join/leave IGO list;

o A standard briefing for IGOs to know how to join/leave the GAC IGO List (to be developed).

e The proposed draft is in early stages but will be shared with GAC membership for review and
input as soon as it is ready. ICANN 73
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https://gac.icann.org/reports/public/report-annex-1-igo-protection-criteria-pub-2013-03-22.pdf

